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will be notified of the reason. Recon-
sideration of the refusal may be re-
quested within six months from the
date of the mailing of the action. The
request for reconsideration must state
the grounds for the request. A supple-
mental or substitute affidavit or dec-
laration required by section 8 of the
Act of 1946 cannot be considered unless
it is filed before the expiration of six
years from the date of the registration
or from the date of publication under
section 12(c) of the Act.

(2) A request for reconsideration
shall be a condition precedent to a pe-
tition to the Commissioner to review
the refusal of the affidavit or declara-
tion unless the first action refusing the
affidavit or declaration directs the reg-
istrant to petition the Commissioner
for relief, in which event the petition
must be filed within six months from
the date of mailing of the action.

(b) If the refusal of the affidavit or
declaration is adhered to, the reg-
istrant may petition the Commissioner
to review the action under § 2.146(a)(2).
The petition to the Commissioner re-
questing review of the action adhering
to the refusal of the affidavit or dec-
laration must be filed within six
months from the date of mailing of the
action which denied reconsideration.

(c) The decision of the Commissioner
on the petition will constitute the final
action of the Patent and Trademark
Office. If there is no petition to the
Commissoner, the Commissioner will
notify the registrant of the refusal of
the affidavit or declaration after the
expiration of six years from the date of
registration or from the date of publi-
cation under section 12(c) of the Act of
1946, and such notice will constitute
the final action of the Office.

(d) A petition to the Commissioner
for review of the action shall be a con-
dition precedent to an appeal to or ac-
tion for review by any court.

[48 FR 23143, May 23, 1983, as amended at 58
FR 54503, Oct. 22, 1993; 61 FR 56448, Nov. 1,
1996]

§ 2.166 Time of cancellation.
If no affidavit or declaration is filed

within the sixth year following reg-
istration or publication under section
12(c) of the Act, the registration will be
cancelled forthwith by the Commis-

sioner. If the affidavit or declaration is
filed but is refused, cancellation of the
registration will be withheld pending
further proceedings.

AFFIDAVIT OR DECLARATION UNDER
SECTION 15

§ 2.167 Affidavit or declaration under
section 15.

The affidavit or declaration in ac-
cordance with § 2.20 provided by section
15 of the Act for acquiring incontest-
ability for a mark registered on the
Principal Register or a mark registered
under the Act of 1881 or 1905 and pub-
lished under section 12(c) of the Act
(§ 2.153) must:

(a) Be signed by the registrant;
(b) Identify the certificate of reg-

istration by the certificate number and
date of registration;

(c) Recite the goods or services stat-
ed in the registration on or in connec-
tion with which the mark has been in
continuous use in commerce for a pe-
riod of five years subsequent to the
date of registration or date of publica-
tion under section 12(c) of the Act, and
is still in use in commerce, specifying
the nature of such commerce;

(d) Specify that there has been no
final decision adverse to registrant’s
claim of ownership of such mark for
such goods or services, or to reg-
istrant’s right to register the same or
to keep the same on the register;

(e) Specify that there is no pro-
ceeding involving said rights pending
in the Patent and Trademark Office or
in a court and not finally disposed of;

(f) Be filed within one year after the
expiration of any five-year period of
continuous use following registration
or publication under section 12(c).
The registrant will be notified of the
receipt of the affidavit or declaration.

(g) Include the required fee for each
class to which the affidavit or declara-
tion pertains in the registration. If no
fee, or a fee insufficient to cover at
least one class, is filed at an appro-
priate time, the affidavit or declara-
tion will not be refused if the required
fee(s) (see § 2.6) are filed in the Patent
and Trademark Office within the time
limit set forth in the notification of
this defect by the Office. If insufficient
fees are included to cover all classes in
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